IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES HARRI S, :
Plaintiff . CAVIL ACTI ON

V.
JOANNE BARNHART, SOCI AL

SECURI TY ADM NI STRATI ON, : NO. 03-0213
Def endant :

MEMORANDUM AND ORDER
Norma L. Shapiro, S.J. July 7, 2004

l. | NTRODUCTI ON

Janes Harris (“Harris”) seeks judicial review, under 42
U S.C. 88 405(g), of the Social Security Admi nistration s (“SSA")
deci sion to deny Supplenental Security Incone and Disability
| nsurance Benefits under Titles Il and XVI of the Social Security
Act .

The parties filed cross notions for summary judgnment. Chief
Magi strate Judge Janmes R Melinson (“Judge Melinson”) issued a
Report and Reconmendation (“R&R’) to grant SSA's notion for
summary judgnent and uphold the SSA' s denial of benefits. Harris
obj ects that the SSA and Judge Melinson: 1) inproperly
di sregarded treating doctors’ opinions; 2) failed to reviewthe
whol e nedical record; 3) inproperly discredited Harris’
testinony; and 4) m scharacterized the facts. On de novo review,
the SSA's notion is granted, Harris’ notion is denied, and the

deci sion of the SSA is affirned.



. FACTS

Harris, born May 10, 1964, has a high school education, and
past rel evant work as an order picker, kitchen hel per, and nold
maker’ s hel per; these jobs are classified as “unskilled nedi unt
and “sem -skilled nediunt work. Tr. at 286

In July 1994, while working, Harris suffered a spinal neck
i njury, causing weakness in his leg and arm | nmaging studies
showed a herni ated disc between the fourth and fifth cervical
vertebrae (C4-5). Harris underwent a mcrodi scectony on August
4, 1994, perfornmed by Alan R Turtz, MD. (“Dr. Turtz”), Chief of
Neur osurgery at the Medical College of Pennsylvania (“MCP").
| medi ately after surgery, Harris reported i nprovenent in his
synmptons. Tr. at 215-16.

At a post-operative checkup on August 21, Harris conpl ai ned
his | eg and arm weakness had returned to pre-operative |evels.
Finding Harris’ synptons were out of proportion to Harris’
condition observed during surgery, Dr. Turtz performed a residual
herni ated di sc surgery at C4-5, on August 31, 1994. Tr. at 233-
34. After the second surgery, Dr. Turtz found Harris had 4/5
strength in his left arm wth depressed reflex. Dr. Turtz noted
Harris wal ked with a |linp and used a cane.

In October 1994, Dr. Turtz noted overall inprovenent. Tr.
at 139, 140. In Novenber, Dr. Turtz noted Harris wal ked with a

left leg inp and used a cane “for security.” Dr. Turtz agreed
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to keep Harris out of work for another six nonths to observe his
rehabilitation progress. Tr. at 137.

I n Decenber, an el ectromyogram (EM3 revealed m | d carpal
tunnel syndrone in Harris’ right armand a conpression of the
nerve root by herniated disc material at C5-6, but no acute nerve
root irritation or nerve root injury. Tr. at 136. The doctor
noted he had “given [Harris] disability.” Tr. at 136, 244.

At sonme point in 1995, Harris was under the care of
G ancarlo Barolat, MD. Dr. Barolat’s records were not nade
avai l able. In Novenber 1995, experiencing neck and thigh pain
and nunbness and tingling in his hands, Harris was referred to
Ri chard Kaplan, MD., (“Dr. Kaplan”) a physical nedicine and
rehabilitation specialist. In his Novenber 8 report, Dr. Kaplan
docunented Harris’ physical condition:

He does not display bizarre or unusual pain behavior.

He has restricted nobility in his cervical spine. :

He has sone restrictions in right shoulder nobility.

He has good range in the el bows, wists, and fingers.

Par est hesi as' are produced with stroking his hands. He

noves stiffly into lunbar flexion of 80 degrees and

extends 20 degrees. He is tight in his hanstrings.

Ref| exes are hypotonic [depressed] but symetrical.

There are no notor probl ens.

Tr. at 209 (enphasis added). On Decenber 6, Dr. Kaplan noted Dr.
Barol at had suggested Harris was not a candi date for surgery. Dr.

Kapl an opi ned Harris “renmai ns di sabled for enploynent,” and began

treatment including acupuncture and medi cation. Tr. at 207.

1 A paresthesia is tingling or nunbness with no objective cause. Merriam
Webster Online Dictionary at http://ww. mw com cgi-bin/dictionary?book=
Di cti onary&va=paresthesia (last visited June 28, 2004)
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Dr. Kaplan treated Harris noted through several years of
sporadic treatnent that Harris’ condition did not appear to
i mprove. Dr. Kaplan opined on numerous occasions that Harris
“remai ns di sabl ed,” w thout docunenting nedical evidence to
support his conclusion. Tr. at 147-207. |In Septenber 1996, Dr.
Kapl an began noting “trigger areas” in the |lower |unbar region
(S1). Tr. at 199.

In July 1997, after several nonths of urging by Dr. Kaplan
Harris returned to Dr. Turtz for a follow up exam nation. Dr.
Turtz reported nedical imging (MRI) reveal ed adequate
deconpression at the C4-5 level fromthe previous surgery, and a
disc herniation at the C3-4 level with no gross cord conpression.
Dr. Turtz opined Harris’ left armstrength was better, and his
left armpain was not due to the C3-4 disc. Nevertheless, Dr.
Turtz suggested a di scectony and fusion at C3-4 to correct the
herniated disc. Tr. at 134-35. It does not appear fromthe
record that this surgery ever took place.

Harris returned to the care of Dr. Kaplan after this foll ow
up exam and his acupuncture treatnment continued. Through 1998,
Dr. Kaplan noted increasing | ower back problens, including nuscle
spasnms. Tr. at 173.

In March 2000, Harris conplained of | eg shaking and a
resulting fall. Dr. Kaplan reported, “I amnot sure what is

going on. Perhaps there is advancenent of his now chronic



situation. | would like to obtain new MRl studies.” Tr. at 161.
On May 31, 2000, after the MR, Dr. Kaplan noted it showed

i ncreased spinal cord inpingenent, and referred Harris to Al an

H |l abrand, MD., at the Rothman Institute, for consideration and
possi ble correction. Tr. at 159.

The record does not reveal whether Harris saw Hi |l abrand, or
any nedi cal treatnment whatsoever between May 31, 2000, and
January 5, 2001. On that date, Dr. Kaplan reported continued
treat ment and unchanged nedi cal condition

On August 10, 2001, Dr. Kaplan noted Harris’ conpl aints of
i ncreased nunbness and tingling in his hands. Dr. Kaplan opined
Harris had carpal tunnel syndrome (“CTS’), because Harris
reported the tingling and nunbness happened only at night. Tr.
at 152. There is no evidence in the record of any foll ow up on
CTS as the cause of nunbness and tingling in Harris’ hands.

On the evening of Novenber 7, 2001, suffering from pain and
unable to sleep, Harris went to the MCP energency room Tr. at
238. Dr. Kaplan requested a repeat MRl on Novenber 14. Tr. at
149. That MRI, conducted on January 10, 2002, showed spi nal
canal stenosis (narrow ng) at C3-4 and C5-6, but no abnornal
signal activity in the spinal cord itself, and no abnormal bl ood
flowto the cord. Tr. at 212.

Harris testified that he wears a neck brace and can lift

five to eight pounds. He also testified that since surgery he



has used a cane every day. He stated he could sit for ten to
fifteen mnutes, stand for ten mnutes, and wal k a bl ock and a
half. He stated he cannot bend wi thout a sharp pain fromhis
neck to his |l ower back. Harris occasionally takes a short wal k
for exercise, and occasionally visits friends. H's preference is
to lie dowm nost of the tine. He does no housework, |aundry, or
cooking, and is dependent on his nother. He states a side effect
of his nedication, prescribed by Dr. Kaplan, is drowsiness. Tr

at 271-80.

(I PROCEDURAL HI STORY

Harris filed his application for benefits in 2001, based on
his 1994 injury. The SSA state agency nedi cal consultant found
Harris capabl e of nedi um exertion work, and the agency denied the
application. The hearing Harris requested was held before
Adm ni strative Law Judge Irving A. Pianin (“ALJ”) on May 24,
2002.

The ALJ found Harris’ inpairnent did not fit one of the
prescri bed per se disabilities listed in 20 CF. R 8 404, Subpart
P, Appendix 1, Regulation No. 4. The ALJ also found Harris
wal ked with a cane, but it was unclear whether the cane was
nmedi cal | y necessary. Tr. at 20.

The ALJ reviewed Harris’ age, education, and prior work
hi story, and inquired of a vocational expert, Mndy Lubek (“VE")

as to his work prospects. The ALJ asked the VE whether a
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hypot hetical claimant with the sanme age, education and work

hi story as Harris, who could performlight work wwth a sit/stand
option involving occasional postural activity, limted rotation
or flexing of the head and neck, and limted finger sensation
could performany jobs existing in significant nunbers in the
nati onal econony. The VE answered such a claimant could perform
jobs including ticket selling, assenbly, and product inspection,
all of which existed in significant nunbers in the national
econony. Tr. at 286-89. The ALJ then asked the VE to grant ful
credit to all Harris’ subjective conplaints; the VE responded
such a claimant would not be able to work. Tr. at 289-90.

After review ng the nedical record, and weighing Harris’
age, education, and past enploynment, the ALJ found: 1) Harris’
spine condition was a severe inpairnent; 2) it did not nmedically
equal any specific inmpairnent in the regulations; 3) Harris was
unable to performhis pre-injury job; 4) Harris’ allegations as
to his limtations were not fully credible; and 5) Harris had the
resi dual functional capacity for light work existing in
significant nunbers in the national econony. Tr. at 23-24. The
ALJ |isted the types and nunbers of |ight work positions
avai lable to Harris: assenbler (4,000 regionally / 300,000
nationally); ticket seller (10,000 regionally / 500,000
national ly); product inspector (1,000 regionally / 70,000

nationally). Tr. at 24.



The ALJ found Harris not disabled, and denied Disability
| nsurance Benefits and Suppl enmental Security |Income paynents.
Tr. at 24-25. The Appeal s Council having denied Harris request
for review, the ALJ's decision was the final decision of the SSA.
Harris filed a tinmely conplaint with this court; the parties
cross notions for summary judgnment were referred to Judge
Mel i nson, who recommended Harris’ notion be denied, the SSA s be
granted, and the SSA's decision affirmed. Harris filed tinely

obj ect i ons.

V. DI SCUSSI ON
The court will address Harris’ four primary objections in
turn: 1) inproperly disregarding treating doctor’s opinion; 2)
failing to consider the whole nedical record; 3) inproperly
discrediting Harris’ testinony; and 4) insufficiently stating the
facts.

A. Standard of Review of Adninistrative Law Judge Deci sions

The standard of reviewin a social security disability case
is whether the SSA's decision is supported by substanti al

evidence. Doak v. Heckler, 790 F.2d 26, 28 (3d Gr. 1986). See

also Richardson v. Perales, 402 U S. 389, 390 (1971). More than

a scintilla and | ess than a preponderance, substantial evidence
is what a reasonable m nd m ght accept as adequate to support a
conclusion. 1d. at 401.

The claimant’s initial burden is to denonstrate a nedically
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determ nabl e disability, expected to last nore than twelve

nmont hs, that precludes resunption of previous enploynent. 20
C.F.R 88 404. 1505, 416.905. See Doak, 790 F.2d at 28. Next,
the burden shifts to the SSA to show the claimant, considering
age, education, and work experience, has the capacity to perform
jobs that exist in the national econonmy. 20 C.F.R 88 404. 1520,

416.920. See Doak 790 F.2d at 28. Once the SSA neets this

burden, the claimant may rebut it with evidence that he cannot
per form such worKk. An ALJ may grant |ess weight to doctor’s and
claimant’ s expressions of disability when supported by the

nmedi cal evidence of record. Facyson v. Barnhart, 94 Fed. Appx.

110, 113-14 (3d Gir. 2004).

B. Treating Doctor’s Opinion

Harris argues the ALJ inproperly disregarded the opinions of
his treating doctors, Dr. Turtz and Dr. Kaplan, that Harris was
di sabl ed.

A treating doctor’s opinion is usually given great weight.

See Frankenfield v. Bowen, 861 F.2d 405, 408 (3d Cir. 1988).

However, if the doctor’s opinion is not consistent with his own
findings, or with the entire nedical record, an ALJ nay di sregard

that opinion. S. . S.R 96-2p, 111 (Supp. 2003). See Jones V.

Sullivan, 954 F.2d 125, 129 (3d Cr. 1991); Adorno v. Shalala, 40

F.3d 43, 47-48 (3d Cr. 1994); Coria v. Heckler, 750 F.2d 245,

247 (3d Gir. 1984).



Wi | e nedi cal sources often offer opinions about whether an

individual is ‘disabled or ‘unable to work,’ legal disability is
an admnistrative finding reserved to the SSA. “Such opinions on
t hese i ssues nust not be di sregarded. However . . . they can

never be entitled to controlling weight or given special

significance.” S.S.R 96-5p, 127 (Supp. 2003). See Plummer v.

Apfel, 186 F.3d 422, 427-28 (3d. Cir. 1999).

Dr. Kaplan, a treating doctor, opined on several occasions
that Harris remai ned di sabl ed, but did not explain why he reached
that conclusion. Tr. at 21. On the contrary, Dr. Kaplan noted
“no notor problens” in 1995; thereafter, he nmerely stated Harris
“remai ns di sabl ed” wi thout explaining any specific physical
di sability.

As the ALJ observed, Harris’ doctors reported 4/5 or better
armstrength, 4/5 or better grip strength, and depressed but
present reflexes, beginning in 1994 and conti nui ng t hroughout
treatment. Tr. at 21. Judge Melinson noted that Dr. Kapl an
stated in January 2001: “Exam nation continues to showmld
restrictions.” R&R at 10, Tr. at 113. The ALJ noted that
repeat ed nmedi cal imagi ng reveal ed no abnormal spinal cord
activity. Tr. at 20, 21, 136, 212, 216, 225.

The ALJ cited two separate state agency nedi cal
exam nations, both of which found Harris had residual functional

capacity for nediumexertion |evel work. The nedical evaluations
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specifically noted his residual functional capacity to: lift and
carry 50 pounds occasionally and 25 pounds frequently; sit, stand
or wal k for six hours in an eight hour workday; and push and pul
with his arns. Tr. at 22, 36-39.

The ALJ reviewed the reports of Harris’ doctors, nedical
i magi ng reports, and the reports of the state agency nedi cal
consultants. The ALJ found neither the conplete record nor the
treating doctors’ findings supported their opinions on Harris’
disability. Because Harris’ treating physicians’ opinions were
i nconsistent with their own findings and the nedical record as a
whol e, adequate consideration was given to their opinions.

C. Consideration of the Wwol e Medical Record

Harris avers the ALJ and Judge Melinson inproperly failed to
consi der the whole record, specifically Dr. Kaplan' s opinions on
di sability, and docunmentation of Harris difficulty in reaching
and graspi ng objects.

An ALJ nust review the whole nedical record, but may apply
di fferent weights based on credibility determ nations. 42 U S. C
8§ 423(d). Medical opinions offer an evaluation of the nature and
severity of the claimant’s inpairment, and include descriptions
of synptons, diagnosis and prognosis, and the clainmnt’s capacity
despite his restrictions. 20 CF.R § 404.1527(a), 416.927(a).

The SSA considers work-rel ated evidence and nedi cal

testimony and nmakes the final assessnment of an applicant’s
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resi dual functional capacity. 20 C.F.R 8404.1527(e).
Di stingui shed from SSA findings, nedical evidence is materi al
reflecting a doctor’s opinion based on his or her own know edge;
a residual functional capacity finding is the adjudicator’s
ultimate assessnent based on all the evidence in the record.
ld., S.S.R 96-5p 125 (Supp. 2003).

An ALJ may consi der other factors that tend to support or
contradict nmedical opinions. 20 C.F.R 8404.1527(d). The ALJ
nmust explain why certain evidence is discounted and why ot her

evidence is accepted. Caussen v. Chater, 950 F. Supp. 1287

(D.N.J. 1996). The reviewi ng court nust be able to determne if
the ALJ considered and rejected evidence, as opposed to just
ignoring it. Plumer, 186 F.3d at 429.

Here, the ALJ reviewed the reports of the original surgeon
(Dr. Turtz) and hospital, Harris treating doctor for the next 9
years (Dr. Kaplan), and the state agency nedi cal consultants. No
ot her independent nedical care appears in the record. The ALJ
expl ained that the doctors’ findings failed to support
disability, and that the capability found by the state exam ner
was not refuted by nedical evidence, diagnosis, or prognosis.
The ALJ may not have cited every single doctor visit, but it is
evident that the ALJ reviewed all relevant nedical findings.

Harris’ claimthat the ALJ ignored reports of nunbness in

his hands is al so unfounded. The ALJ noted that problem
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explicitly: “paresthesias in both hands” Tr. at 20; “H s hands
are always nunb.” Tr. at 21. The ALJ observed reports fromDrs.
Kapl an and Turtz did not support this assertion, and cited state
agency reports indicating Harris had limted (but not
nonexi stent) tactile sensation. Tr. at 22.

The ALJ addressed the evidence Harris clains was om tted.
The ALJ nentioned sone of this evidence specifically, and the
rest by reference to the reports in which it was contai ned.
Revi ewi ng the nedi cal evidence, discounting unsupported
conclusions, and reviewing Harris’ testinony, the ALJ found his
claimof disability was not supported. There is nothing in the
trial record to suggest the ALJ ignored rel evant evidence.

D. Cedibility

Harris al so argues the ALJ inproperly discredited his clains
of pain and incapacity.

An administrative |law judge should credit claimant testinony
to the extent it is consistent with nedical evidence. The ALJ
shoul d review the nedi cal evidence first, and the claimnt’s
testi nony second, SSR 97-2p, to see if the conpl ai ned-of synptons
are consistent with medical evidence. 20 CFR 404.1529(b),

Burnett v. Conm ssioner of Social Sec. Admin., 220 F.3d 112, 122

(3d Gr. 2000).
Pain may be disabling when it prevents a clainmant from

perform ng substantial gainful activity, but pain or disconfort
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caused by working does not nmandate a finding of disability.
S.S.R 96-7p, 134 (Supp. 2003). Doctors’ reports of conplaints
of pain, without nore, are not nedical evidence. 20 CF.R 8§
404.1527(a) (2).

In his objections, Harris cites Dr. Kaplan's reports of
Harris’ conplaints of difficulty wal king and standi ng, trigger
poi nts, lunbar spasns, |ow back pain, fatigue, |eg shaking,
requi renent of a cane, depressed reflexes, and | eft arm weakness.
Kapl an’s reporting these subjective conplaints, wthout
di agnosi ng them or substantiating them nedically, does not
constitute rel evant evidence.

Harris’ doctors were unable to substantiate many of his
claims. Dr. Turtz observed Harris’ slow progress after the first
surgery was “out of proportion to the abnornmality found at
surgery.” Tr. at 217

The ALJ observed Dr. Kaplan had difficulty explaining
Harris’ synptons:

The cl ai mant conpl ai ned of neck pain and | ow back pai n.

He denonstrated an atypical uncharacteristic left stiff

knee gait. [Dr. Kaplan] was unable to explain on an

obj ective basis any reason for the atypical left |eg

gait. The doctor reported that objective orthopedic

exam nation of the cervical spine indicated good

recovery of novenent and function and no pain on

not i on.

Tr. at 21. After investigating Harris’ conplaint of |eg

col | apse, Dr. Kaplan comented, “lI amnot sure what is going on.”

Tr. at 161.
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Finally, there was no record of further surgery after Drs.
Turtz and Kapl an di agnosed carpal tunnel syndrone, after Dr.
Turtz reconmmended a fusion at C3-4, or after Dr. Kaplan referred
Harris to Dr. Hillabrand following Harris’ first report of |eg
col |l apse. Finding no treatnent beyond acupuncture and mnedi cation
in the preceding eight years, the ALJ decided Harris’ inpairnent
could not be as severe as he cl ai ned.

The ALJ reasonably determned Harris was not as limted as
he alleged. The ALJ considered the reports of Drs. Kaplan and
Turtz, the absence of objective nedical causes for Harris’
conplaints, and Harris’ surgical history. Conpleting a thorough
review of the nedical evidence, the ALJ determ ned that the
record did not entirely support Harris’ clains, and properly

di scounted his testinony.

E. Characterization of the Factual Record

Harris objects to Judge Melinson’s statenent of the facts
with regard to: 1) Dr. Turtz's initial assessnment of Harris’
condition; 2) Dr. Barolat’s 1995 opinion that Harris did not need
surgery; and 3) Dr. Kaplan's initial assessnent of Harris’
condi tion.

On judicial review of an adm nistrative | aw judge deci sion,
the review ng court does not exam ne the facts de novo, but only

determ nes whet her there is substantial evidence to support the
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ALJ’ s decision. Doak, 790 F.2d at 28. The ALJ is the sole fact
finder in Social Security cases, not the Magistrate Judge. See

Grant v. Shalala, 989 F.2d 1332, 1338 (3d Cir. 1993). This court

will review findings of the Magistrate Judge for clear error.
Fed. R Cv. P. 52(a).

Harris specifically objects that Judge Ml inson did not
mention certain specific findings of Dr. Turtz regardi ng weakness
of Harris’ left bicep and depressed refl exes when he exam ned him
in 1994. However, in the paragraph imediately before that cited
by Harris in his objection, Judge Melinson noted “[a]fter weeks
of continued weakness in his arnms and | egs, Harris was re-
admtted to MCP [for] additional testing.” R&R at 4 (Paper No.
14). Judge Melinson and the ALJ adequately considered the
weakness Harris descri bed.

Harris al so clainms Judge Melinson’s failure to address Dr.
Kapl an’ s Decenber 6, 1995 report was clear error. In that
report, Dr. Kaplan stated Dr. Barolat had opined Harris was
probably not a candidate for surgery. Judge Melinson did note
Dr. Turtz recomended surgery in 1997, two years after Dr.

Barol at’ s suggestion. This om ssion does not establish that the
ALJ’ s deci sion was not supported by substantial evidence.

Harris al so conpl ai ns Judge Melinson did not adequately

review the ALJ's consideration of references to restricted neck

and shoul der notion, tingling in the hands, stiff back novenent,
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tight hanstrings, and depressed reflexes. Judge Melinson
provided a brief summary and cited Dr. Kaplan’s di agnosi s of
chronic cervical radicul opathy (which has customary synptons
including restricted neck, arm and shoul der novenent, and arm
tingling or nunbness) and chronic pain. The R&R also referred to
Dr. Kaplan's report of bilateral |unbosacral radicul opathy, or
herni ated disc problens in the | ower back.

The ALJ, not Judge Melinson, is required to review and
di scuss all the evidence. The summary of the facts in the R&R
provided the relevant facts Harris clainms were omtted. Judge
Mel i nson properly exam ned the ALJ' s review of the nedical record
and correctly determned the findings of the ALJ were supported
by substantial evidence that Harris could performlight work and

was not di sabl ed.

V. CONCLUSI ON
For the foregoing reasons, Harris’ objections are w thout
nmerit. The defendant’s notion for summary judgnent is granted,
Harris’ motion is denied, and the decision of the SSAis

affirned.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES HARRI S, : ClVIL ACTI ON
Plaintiff :

V.

JOANNE BARNHART, SOCI AL
SECURI TY ADM NI STRATI ON, :
Def endant : NO. 03-0213

ORDER

AND NOW this _ day of July, 2004, upon consideration of
Plaintiff’s Petition for Review of a Decision of the Secretary of
Heal t h and Human Servi ces Denying Plaintiff Social Security
Benefits (Paper No. 1) United States Chief Magistrate Judge Janes
R Melinson Report and Reconmendation (Paper No. 14), Plaintiff’s
bj ections to Chief Magistrate Judge’s Report and Recomrendati on
(Paper No. 15), for the reasons stated in the foregoing
Menorandum it is hereby ORDERED

1. The Report and Reconmendation (Paper No. 14) is APPROVED AND
ADOPTED

2. Plaintiff’s Objections to Magi strate Judge’s Report and
Reconmendati on (Paper No. 15) are OVERRULED

3. Def endant’ s Mdtion for Summary Judgnent is GRANTED,
4. Plaintiff’s Mtion for Summary Judgnent is DEN ED

5. The Cerk of the Court shall mark this case cl osed.

S. J.



